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RUSSIA: Court refuses to ernforce an 
ICC award for lack of ev idence of due 
not ice a n d publ ic policy violation 
O n 1 July, the C o m m e r c i a l Cour t of Tomsk refused to en fo rce 
a n arbitral a w a r d rende red by the I C C Cour t of International 
Arbi trat ion in February 2007 in a dispute b e t w e e n two former 
subsidiaries of Yukos Oil C o m p a n y - Tomskneft a n d Yukos 
C a p i t a l . Dmitry Davydenko a n d Alexander Muranov of 
M u r a n o v C h e r n y a k o v & Partners in M o s c o w report 

The arbitration had concerned tlie recovery of debts of over US$1 17 million 
plus niterest and damages arising from 2004 loan agreements between 
l̂ ussia's Tomskneft and Luxembourg company Yukos Capital. The award was 
made in fwour of Yukos Capital, which sought enforcement in Russia. 

The court's decision maintains the high standards of proof of due 
notice to an absentee defendant that are generally followed - by Russian 
courts in cases on enforcement of foreign awards. One of the key reasons 
for the refusal to enforce the award was the absence of a number of courier 
service documents — in the possession of the claimant, in the courier service 
record or in the I C C files - that confirmed the receipt by the defendant's 
authorised representative of several notices from the arbitral tribunal 
regarding - certain stages - of the arbitration procedure. 

Another reason for the refusal to enforce the award was rooted in the 
background to the making - of the loan agreements by the parties. The 
court took into consideration that the loan agreements and the addenda 
shifting the dispute resolution clause from the International Commercial 
Arbitration Court at the Russian Chamber of Commerce (MKAS) to 
the I C C Court of International Arbitration were entered into when both 
companies were controlled by the same legal person -Yukos Oil Company, 
which was able to determine the decisions of both sides. The court found 
out that Yukos Capital was financed, with the purpose of granting the loans, 
by means of funds taken from Tomskneft through transfer pricing within the 
Yukos group. The funds were first taken away through transfer prices and 
then given back as loans so as to finance the activity of one or the other 
enterprise. That financing scheme was qualified as illegal by earlier Russian 
judgments and was aimed, among other things, at removal of funds from 
the oil-production enterprises.The court in this case concluded that the 
loan agreements underlying the ICC award were used to conceal the return 
of funds to Tomskneft illegally removed from it through the Ose of transfer 
prices in favour of other organisations of the Yukos group, including Yukos 
Capital. 

One piece of important evidence considered by the court was an 
acknowledgment made by Yukos Capital in the appeal filed to the Court 
of Appeals in Amsterdam against the decision of the preliminary relief 
judge of the Amsterdam court dated 28 February 2008, which rejected 
their application to enforce four M K A S awards on the debts arising out 
of analogous loan agreements with another former Yukos subsidiary -
Yuganskneftegaz. It followed from such acknowledgment that the addenda to 
loan agreements with Tomskneft amending the disputes resolution clause m 
order to transfer all disputes from Russia to the I C C Court of International 
Arbitration were entered into upon instructions of Yukos Oil Company 
management with the purpose of preserving the assets ofYukos Oil 
Company for the "legitimate shareholders" and "to prevent the expropriation 
of assets by the Russian state". 

The court also took into account that both parties to the dispute at 
the IC'C were not financially and legally independent entities but instead 
were under the complete control of one and the same company (Yukos 
Oil CAMupany), whereupon in terms of economy it was poindess to apply 
to the arbitration court for resolution of this dispute. Yukos Oil Company 
management could simply have transferred the flinds provided under the loan 
agreements and the accrued interest fi-om Tomskneft to Yukos Capital. The court 

concluded that the dispute between the parties was a sham from the very outset 
and served the purpose of "legitimising" the demand filed against Tomskneft 
within the period when Yukos Oil Company would have lost control over it, 
and encumbering the principal assets with debts in favour of the non-resident 
companies under control ofYukos Oil Company management. 

This led the court to the conclusion that enforcement of the award 
would be contrary to Russian public policy. 

There is other recent Russian case law where the courts refused to 
enforce an arbitral award on the ground that the dispute was a sham and 
consequently that the parties abused their right to arbitrate, using arbitral 
procedure to pursue an illegal purpose and to the detriment of a third party 
or public. The High Commercial Court presidium in December 2009 (case 
no. 12,52.3/09) set aside a lower court judgment that enforced an award 
rendered "in the absence of dispute between the parties to arbitration". 
A Russian company's property (shares) were seized by a state court as a 
security measure upon the claim of a bank, which meant that the company 
could not dispose of such shares. Another Russian company filed a claim 
in an arbitration court in Russia against the owner of the shares and the 
court awarded the shares to the claimant. The claimant applied at court to 
enforce the award. Upon the bank's complaint, the High Commercial Court 
presidium finally refused to enforce the award finding that arbitration was 
used by the parties to the detriment of a third party (the bank) to divest the 
shares from seizure by obtaining a writ of execution on the award. 

In another case a Russian arbitral tribunal in 2003 awarded the ownership 
title to a number of real property facilities including public water, gas and 
heat pipelines that were owned and operated by a local authority. The local 
authority was not party to arbitration and was not aware of it. When the local 
authority tried to have its ownership tide registered in 2008, it was refused 
with reference to the arbitral award. The local authority applied at court 
to set aside the award. The High Commercial Court presidium in October 
2009 (case no. 8120/09) held that "making the appearance of a private law 
dispute between economic entities, in particular bringing it to arbitration in 
order to obtain a legitimate ground to register a tide to immoveable assets... 
is contrary to public policy of the Russian Federation". Therefore the court 
upheld the lower court's refusal to enforce the award. 

The dispute in question is another illustration of the fact that Russian 
jurisprudence considers imitation of disputes and abuse of arbitration as 
a ground to refuse enforcement of the award. The courts' position might 
be criticised by some as interventionist, but it is due to the fact that some 
Russian entities do tend to abuse arbitration, which the courts should be 
alert to take into account. 

SINGAPORE: Revised SIAC arbitration 
rules enter into force 
The revised Arbitration Rules of the Singapore International 
Arbitration Cent re c a m e into force on 1 July 2010, rep lac ing 
the 2007 rules. Richard Hill, a partner at Fulbright & Jaworski in 
Hong Kong we lcomes this latest aspec t of Singapore's efforts 
to promote itself as a hub for arbitration in Asia, as most visibly 
demonstrated by the open ing of Maxwel l Chambers in early 2010 

Expedited procedure 
One of the most innovative aspects of the revised SIAC rules is the new 
expedited procedure, introduced by article 5, which will apply where the 
amount in dispute does not exceed the equivalent of S$5million (US$3.5 
million), where the parties so agree, or in cases of exceptional urgency. 
Under the expedited procedure, the registrar of SIAC may shorten any time 
limit set out under the SIAC rules and the case will be referred to a sole 
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arbitrator unless the chairman of SIAC determines otherwise. Unless there 
are exceptional circumstances, the arbitral award is to be made within six 
months from the constitution of the arbitral tribunal. The reasons for the 
arbitral award may be stated in summary form. 

Amendment to notice of arbitration and response 
Rule 3 of the revised rules provides a new requirement for parties filing a 
notice of arbitration. The claimant is now required to state its proposal for the 
number of arbitrator (where this is not specified in the arbitration agreement) 
in the notice of arbitration. Unless the parties have agreed otherwise, the 
notice of arbitration must also include the nomination of an arbitrator if the 
arbitration agreement provides for three arbitrators, or a proposal for the sole 
arbitrator if the arbitration agreement provides for a sole arbitrator. 

The respondent is also now required to state, in his response, its 
nomination of an arbitrator if the arbitration agreement provides for three 
arbitrators. If the arbitration agreement provides for a sole arbitrator, the 
response should either agree with the claimant's proposed arbitrator or 
provide a counter-proposal. 

Multiple parties and joinder of parties 
Article y of the new rules adds a procedure for joint nomination of arbitrators 
in multi-party cases (ie, where there are more than two parties in the 
arbitration). Where three arbitrators are to be appointed, the claimant shall 
jointly nominate one arbitrator and the respondent shall jointly nominate one 
arbitrator. If both joint nominations are not made within 28 days of the filing 
of the Notice of Arbitration, or within the period agreed by the parties, the 
chairman of SIAC will appoint all three arbitrators. Where a single arbitrator 
is to be appointed, all parties are to agree upon the arbitrator within 28 days, 
failing which the chairman of SIAC will make the appointment. 

A new provision on joinder is provided in article 24.1(b). On the application 
of a party, one or^iiore additional parties can be joined to the arbitration if they 
are a party to the arbitration agreement and consent to be joined. 

Challenge to arbitrators 
Under Rule 14 a party may challenge an arbitrator if he fails to act or is not 
fulfilling his functions. The chairman of SIAC has a discretionary right to 
remove an arbitrator in these circumstances. 

Jurisdiction decision 
A committee of the board of directors of SIAC will be established in 
accordance with article 25.1 of the new rules to deal with any objection 
to the jurisdiction of SIAC before the arbitral tribunal is appointed. The 
committee of the SIAC board will decide whether it is prima facie satisfied 
that an arbitration agreement under the SIAC rules may exist. 

Interim relief and emergency arbitrator 
Article 26 establishes a new rule to deal with requests for interim relief on 
an emergency basis. A party in need of emergency interim relief prior to 
the constitution of the arbitral tribunal may apply for the appointment of an 
emergency arbitrator.The emergency arbitrator may not subsequently act as 
an arbitrator in the dispute unless the parties agree otherwise. 

Applicable law 
Article 27 clarifies that the arbitral tribunal may only act ex aequo et bono 
and as amiable compositeur if expressly authorised by the parties. 

Memorandum of issues 
The requirement for a memorandum of issues (which was in some ways 
similar to the I C C terms of reference proceedure) has been removed (article 
17). Rule 16.4 does, however, provide that the tribunal may, at its discretion, 
direct the order of proceedings and direct the parties to focus their 
presentations of particular issues the determination of which could dispose of 
all or part of the case. 

Conclusion 
All of these revisions to the SIAC rules are to be welcomed. In addressing issues 
of multi-party appointment, joinder and interim relief, the revisions reflect 
current trends as demonstrated by recent amendments to the U N C I T R A L and 
other rules. The expedited procedure, the emergency arbitrator procedure and 
the ability to remove an arbitrator who is not proceeding efficiently all represent 
excellent eflibrts by the SIAC to ensure that international arbitration is effective 
in meeting the practical requirements of business users. 

UK: Court rules on enforcennent a n d 
sovereign innmunity 
In a recen t dec is ion witti impl icat ions for arbi trat ion, thie Cour t 
of A p p e a l in London clar i f ied the const ruct ion of sec t ion 31 of 
the Civil Jurisdiction a n d Judgmen ts A c t 1982 in the contex t of 
sovere ign immunity c la ims under the State Immunity A c t 1978 
Matthew Page, a n assoc ia te at D e w e y & LeBoeuf LLP, reports 
on an important j udgmen t for those a c t i n g for or aga ins t 
sovereign states in p roceed ings in a foreign cour t a n d clarifies 
the low on e n f o r c e m e n t of foreign judgments in this con tex t 

Under section 1 of the Soverign Immunity Act, a foreign state is immune 
from the jurisdiction of the courts of the U K where recognition and 
enforcement of a foreign judgment is sought against the foreign state in the 
U K (with a few exceptions set out in sections 2 to 11). 

In Republic ofAn^entitia v NML Capital Limited the Court of Appeal held 
that section 31 of the Civil Jurisdiction and Judgments Act (CJJA) does not 
constitute a jurisdictional provision which creates an additional exception to 
that general rule. The party seeking to enforce the foreign judgment must 
still satisfy the court that there is a good arguable case that the proceedings 
fall within one of the existing exceptions. 

The claim by N M L Capital Limited, a hedge fund, related to its 
holding of sovereign bonds issued by the Republic of Argentina. N M L had 
successfully brought an action against Argentina in New York on the basis 
that the country had not paid interest owed - a defiuilt which entided the 
hedge fund to accelerated payment of both principal and interest. 

N M L sought to enforce the New York judgment in the English courts, 
obtaining permission from David Steel J to serve outside of the jurisdiction 
under what was then C P R Part 6.20(9) (regarding claims to enforce a 
judgment). In its application N M L pleaded that the terms of the bonds 
contained a waiver of sovereign immunity for proceedings such as this, which 
related to commercial transactions. 

Argentina subsequendy brought an application in front of Blair J 
challenging jurisdiction on the basis of sovereign immunity unsuccessfully in 
the first instance but successfully on appeal. 

Issues considered 
The Court of Appeal considered three main issues, the "gateway issue" (the 
procedural issue as to whether permission to serve outside the jurisdiction 
granted on erroneous grounds was fatal to the court's jurisdiction), the 
"CJJA issue" (whether section 31 of the Civil Jurisdiction and Judgments Act 
constituted a comprehensive jurisdictional code for U K courts in relation 
to the recognition and enforcement of judgments of foreign courts against 
states), and the "bond terms" issue (whether, on proper construction of the 
terms in the bonds, Argentina had submitted to the English courts within 
section 2 of the Sovereign Immunity Act). 

The G a t e w a y Issue 
O n application in front of Blair J, it was accepted by both parties that 
permission to serve out of the jurisdiction had been obtained on a basis of 
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